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New amendments to the Part IX debt agreement system: The good, the bad and the 

questionable.………...



Bankruptcy Act 1966 ("the Act") 

Australian Financial Security Authority ("AFSA")

With the introduction of the new amendments to how Part IX debt agreements will operate 

under the Bankruptcy Amendment (Debt Agreement Reform) Bill 2018 set to come into effect 

on 27th June 2019, we now consider how some of these changes may impact upon debt 

agreements going forward.

Of course, the practical nature of how these changes will effect debt agreements cannot be 

fully appreciated until they come into place, Australian Debt Counsellors has summarised the 

good, the bad and the questionable based upon our understanding of some of the elements to 

be implemented by the bill.

The Good:

Unregistered debt agreement administrators will be a thing of the past:

Unregistered debt agreement administrators will be given a 12 month window to register as a 

debt agreement administrator or trustee if they wish to continue administering debt 

agreements.

Regulator to be given more extensive powers to look into conduct of administrators:

Extended investigation powers for the Inspector General in Bankruptcy to obtain information 

about an administrator’s trust account if there is reasonable suspicion that the administrator 

has not complied with the Act.

The Bad:



To minimise the risk of potential conflicts of interest, the Official Receiver will be required to 

disregard any votes received from the proposed administrator (or related entity of the 

proposed administrator) during the debt agreement voting period.

Whilst the potential for a conflict of interest needs to be addressed, in practice, it is extremely 

unlikely that an administrator voting for debt agreement set up fees that have been included 

with other debt agreement creditors, to be paid over the life of the administration would have 

any real material impact on the voting outcome of a proposal, unless;

1. The administrator was the only creditor voting, which again seems unlikely if the debtor 

had debts owing to other debt agreement creditors.

2. The administrator’s fee represented greater than 50% of the debtor’s overall debt value 

for creditors. Again this seem unlikely unless a debt agreement proposal was submitted and 

the debtor had a relatively small amount of debt i.e. less than $5,000

With the implementation of this amendment, a mechanism may become available to debtors 

looking to exploit the current system. Presently Section 185LC of the Act allows for an 

automatic termination of a debt agreement by way of a six month default when a debtor 

makes none of the required payments under a debt agreement for six months or the 

administration exceeds the completion date by six months.

For a debtor who is aware of how the system works, that person could make any payment of 

any amount to avoid the 6 month default, and, if not terminated by creditors, the debt 

agreement could last for up to six months past the scheduled completion date while the 

protection a Part IX debt agreement provides an individual is still in place. With many debt 

agreements under the current system being based over 5 years, this would give an estimated 

timeframe of 5 years 6 months where the debt agreement was not being complied with and is 

still active.

In the event, that none of the debt agreement creditors proposed a termination, the 

administration could run for an excessively long period without its terms being complied with.

With a debt agreement administrator being able to vote, the above scenario could be avoided 

by the administrator submitting a debt agreement termination proposal, which would trigger a 

vote on whether the administration should continue or not.



Although it is acknowledged that a debt agreement is an arrangement between the debtor and 

affected creditors, it would seem to be a more consistent approach to insolvency 

administrations if the debt agreement administrator had the capacity to propose a termination 

to agreements that were substantially in default similar to that of a trustee of a Personal 

Insolvency Agreement pursuant to Section 222A of the Act. 

The Questionable:
Value of debtor’s property – doubling the asset threshold 

The current eligibility threshold criteria to submit a debt agreement proposal is as follows:

After tax income: $85,858.50

Unsecured liabilities: $114,478.00

Asset threshold: $114,478.00

The new amendments will increase the asset threshold to $228,956, however the liability and 

income thresholds will remain unchanged (other than increases in line with the consumer price 

index).

Whilst an increase to the asset threshold may appear to be a good thing on face value, it has 

the potential to set up a reporting system to debt agreement creditors that bankrupting a 

debtor is a better option than considering a debt agreement proposal, consider the following 

example:

Under a Part IX debt Agreement Proposal

• The debtor proposes to pay $45,000 into a debt agreement proposal over a 5 year period

• The debtor has a property that has $150,000 in equity.

• The debtor has $60,000 in unsecured liabilities that would form part of the debt agreement 

proposal

• The return to creditors in a debt agreement proposal would be 54.75 cents in the dollar

Total debt agreement payments: 45,000

Less administration fee*: 9,000



Less realisations charge**: 3,150 12,150

Amount available to creditors: 32,850

32,850 / 60,000 = 54.75

Under Bankruptcy

• Bankruptcy trustee sells his property for the benefit of creditors unless a third party can 

make an offer to acquire the trustee’s interest in the property i.e. $150,000 (disregarding 

notional selling costs).

Total receipts to bankrupt estate: 150,000

Less trustee’s fees***: 34,000

Less realisations charge**: 10,500 44,500

Amount available to creditors: 105,500

105,500 / 60,000 = Return of 100 cents in the dollar

* Based upon a 20% administration fee in line with administration fees charged by the Australian Financial Security Authority to administer 

debt agreements

** Realisations charge represents 7% of payments made to the bankrupt estate or into the debt agreement

*** Trustee’s fees based upon estimated fees charged by the Australian Financial Security Authority in bankruptcy i.e. lump sum of $4,000 

+ 20% of amounts received in the bankrupt estate.

Whilst arguments can be made in the above example that other options may be available to 

the debtor other than bankruptcy or a debt agreement, the purpose of the exercise is to 

illustrate that submitting a debt agreement proposal when the return in bankruptcy is greater, 

will likely incline creditors to reject the debt agreement proposal but to use the information 

contained in the proposal as a reporting mechanism on how best to enforce recovery of their 

debt.

It is also of concern that the above example may also trigger the non-acceptance of debt 

agreement proposals for processing by the AFSA as it could be perceived that it is in 

contravention of Section 185E(3) of the Act

“Looking to creditors’ interests – The Official Receiver must not accept a debt agreement 

proposal for processing if the Official Receiver thinks that creditors’ interest would better be 

served by not accepting the proposal for processing”



Based purely upon a financial return to creditors, if bankruptcy yields a greater return to 

creditors than a debt agreement, creditors’ interest would be better served by AFSA not 

accepting the proposal for processing. 

This concept is also in line with Personal Insolvency Agreements whereby the controlling 

trustee must prepare a report subject to Section 189A(1) of the Bankruptcy Act 1966;

“(b) stating whether the controlling trustee believes that the creditors’ interests would be better served:

1. By accepting the debtor’s proposal for dealing with his or her affairs under this Part; or

2. By the bankruptcy of the debtor”

It will be interesting times ahead once the amendments come into place and we wait to see 

how these changes effect debt agreements in the future, for better or worse.
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